Title VII.1 4 The plan provided employees nonoccupational sickness and accident coverage, but excluded coverage for pregnancy-related disabilities. Drawing on its earlier equal protection analysis of a similar disability plan in Geduldig v. Aiello,1 5 the Supreme Court reasoned that plans excluding pregnancy-related disabilities affect two groupspregnant women and nonpregnant persons. 1 6 Because one group is female but the other is male and female, the Court found a "lack of identity between the excluded disability and gender."' 7 The Court held, therefore, that the pregnancy classifications in General Electric's employee disability plan were not gender-based and were valid under Title VII.
The Court recognized that under either a Constitutional' 8 or a Title VII analysis,' 9 even a facially neutral distinction would be imper- 14 . See infra note 19. 15. 417 U.S. 484 (1974) . The Geduldig Court upheld the constitutionality of a California disability insurance program that excluded pregnancy-related disabilities from coverage. The plan, funded by employees, was mandatory for those privately employed and not otherwise covered by a private voluntary disability plan approved by the State. 417 U.S. at 486-87. The Court held that the program did not violate the equal protection clause and that California had a "legitimate interest" in keeping the insurance program self-supporting, without increasing the employee crntribution rate. 417 U.S. at 494-96.
16. Quoting from Geduldig v. Aiello, 417 U.S. 484 (1974) , the Gilbert court stated: This case is thus a far cry from cases like Reed v. Reed... and Frontiero v. Richardson. . . involving discrimination based upon gender as such. The California insurance program does not exclude anyone from benefit eligibility because of gender but merely removes one physical condition-pregnancy-from the list of compensable disabilities. While it is true that only women can become pregnant, it does not follow that every legislative classification concerning pregnancy is a sex-based classification like those considered in Reed... and In order to maintain a classification based on sex, the defendant must show that the classification serves "important governmental objectives" and is "substantially related to the achievement of those objectives." Craig v. Boren, 429 U. S. 190, 197 (1976) .
Because of the requirement of "state action" for bringing an action under the fifth or fourteenth amendments, employees in the private sector normally rely on Title VII of the 1964 Civil Rights Act. Title VII applies to an employer with 15 or more employees. In 1972, Congress amended Title VII to cover state government employees as well. See Wald, supra note 8, at 593 n.12.
19. There are several ways to prove a prima facie sex discrimination case under Title VII. The first is to establish that a classification or practice is based on sex, resulting in "treatment of a person in a manner which but for that person's sex would be different." City of Los Angeles Dept. [Vol. 1983:134 missible if "it were in fact a subterfuge to accomplish a forbidden discrimination." 20 The Court found no evidence, however, of a hidden intent to discriminate against women. Nor did the Court find sufficient disproportionate impact on women to support an inference of sex discrimination. 2 ' Focusing on the risks included in the plan rather than on the risks excluded, the Court concluded that the plan was legal absent either proof that the plan discriminated against males or females in terms of "aggfegate risk protection '22 or evidence that the plan benefited men more than women.
The following year, the Supreme Court again examined a disability plan that did not include pregnancy coverage. In Nashville Gas Co. v. Sally, 23 the Court found the company's sick leave plan indistinguishable from that in Gilbert and, therefore, not a per se violation of Title VII. It held, however, that the company's policy of denying women on pregnancy leave their accumulated seniority did violate section 703(a)(2) of Title VII. Unlike Gilbert, in which the employer refused to extend to women a beneft men do not receive, in Salty, the employer imposed a burden on women that men need not bear. 24 The Salty deci- 24. 434 U.S. at 142. In Saity, only employees taking a leave of absence because of pregnancy lost their seniority rights. Other male and female employees, taking leave for nonpregnancy-related disabilities, retained their accumulated seniority.
-sion, although indicating that in some instances pregnancy classifications are unlawful, left unclear when courts ought to apply the Satly benefit-burden test. 25 In the face of such uncertainty and the unacceptable holding of Gilbert, 2 6 Congress passed the Pregnancy Discrimination Act in 1978.
B. The Courts of Appeals' Decisions
Congress enacted the PDA to clarify the definition of sex discrimination under Title VII. The PDA specifies that sex discrimination includes discrimination "on the basis of pregnancy, childbirth, or related medical conditions." 27 Although the Act requires employers to treat Women "affected by pregnancy" the same for all "employment-related purposes" as they would other disabled employees, 28 it is not limited expressly to female employees. Therefore, some courts have interpreted the Act as prohibiting differential treatment of the pregnancy-related conditions of employee dependents. The Court of Appeals for the Fourth Circuit, in the broadest interpretation of the Act to date, held that if an insurance plan provides full coverage for spouses of female employees, it must provide similar coverage for the pregnancy-related expenses of spouses of male employees. 29 Conversely, the Court of Appeals for the Ninth Circuit held that the language and legislative history of the PDA limit the scope of the Act to female employees, 30 health insurance plan that provided the full cost of hospitalization and a specified percentage of medical expenses for dependents of employees, but offered more limited hospital coverage for employees' spouses hospitalized for a routine pregnancy. 32 The court examined the language of the PDA and concluded that the Act is not limited to female employees. Assuming that "women affected by pregnancy" can refer to spouses of male employees, 33 the court decided that the "ability or inability to work" 34 language does not necessarily imply that the spouse "must be an employee of the employer providing the coverage." 3 5
Turning to the legislative history of the Act, the court referred to the remarks of Senators Bayh and Cranston. Both expressed the belief that pregnancy coverage could not be excluded from policies covering employee spouses. 36 The court reasoned that, although the Senate Report left open the question of dependents' pregnancy benefits, the appropriate law to apply is Title VII as amended by the PDA.
7
Interpreting the PDA as overruling both the specific holding of Gilbert and the reasoning on which it was based, the court observed' "Distinctions based on pregnancy the Congress said, are distinctions based on sex." '38 Therefore, the court found that a plan providing less complete coverage for married male employees than for married female employees discriminated on the basis of sex.
2. EEOC v. Lockheed Missiles & Space Co. 3 9 In Lockheed, the Court of Appeals for the Ninth Circuit examined a medical benefits plan that excluded from coverage expenses related to dependents' pregnancies. In interpreting the language of the PDA as limited to female employees, the court reasoned that, as a result of the amendment, the phrase "because of sex" in section 703(a)(1) includes "because of .. . pregnancy." 40 With that clarification in mind, the court read section 703(a)(1) to prohibit discrimination against "any individual with respect to his compensation. . . because of such individual's. . preg-32. Id at 449.
33.
When an employer considers extension of medical benefits to the spouses of employees, it does so with an "employment-related purpose" just as it does when it considers the extension of such benefits to employees. Benefits would never be extended to spouses if the extension did not serve an employment-related purpose. The court found further support for its view in the Act's legislative history. Focusing on the Senate Report in which the Human Resources Committee stated that questions regarding dependents' pregnancy benefits should be determined "on the basis of existing Title VII principles," 43 the court held that Congress expressly chose not to resolve the issue in the PDA, referring its resolution to the principles established in case law" and existing at the time the PDA was under consideration. Applying General Electric Co. v. Gilbert, the court then concluded that exclusion of pregnancy benefits to spouses of male employees is not gender-based discrimination 4 5
II. THE PDA: LANGUAGE AND LEGISLATIVE HISTORY
Both the Newport News and Lockheed courts construed the language and legislative history of the PDA to support their conflicting interpretations of the scope of the Act. However, careful examination of these areas supports the Lockheed court's refusal to apply the Act to dependents. The most obvious meaning of the statutory language limits its application to female employees affected by pregnancy. 46 Moreover, the legislative history of the PDA supports such a construction: 47 Congress passed the PDA to correct the damaging effects of the Gilbert decision on women's employment opportunities, 48 not to ensure pregnancy coverage for all women whether employed or not.
A. Statutory Language.
The PDA amended the definitional section of Title VII. The first clause of the Act states that "sex" as used in Title VII will now include "pregnancy" as a part of its meaning. 49 49. 42 U.S.C. § § 2000e(k) (Supp. IV 1980) ; see supra note 6. [VoL 1983:134 pears to be broadly applicable to any pregnancy-based distinction. 50 Because the PDA is included in the definitional section of Title VII, however, the Court of Appeals for the Ninth Circuit appropriately read the clause in conjunction with section 703(a)(1): 5 1 an employer may not discriminate against any individual with respect to his compensation, terms ... or privileges of employment, because of such individual's ... sex .... -52 Because sex can be read to mean pregnancy under the PDA, the seemingly broad scope of the first clause is limited to employees who are or will be pregnant. 53 The second clause of the PDA further indicates that the Act is limited to female employees by introducing a standard of comparability4 that can reasonably be understood only within the context of the employer-employee relationship: "women affected by pregnancy. shall be treated the same for all employment-related purposes. . . as other persons not so affected but similar in their ability or inability to work." 55 The plain meaning 5 6 of the "ability to work" clause is that employers should treat pregnant workers as they do any other worker. The Newport News court argued, however, that "women affected by pregnancy" can refer to women who are not necessarily employees of the employer providing the coverage-for example, employees' wives. 57 But as the dissenting judge in that opinion noted, such an in-50. It is a rule of statutory construction, however, that in order to determine the meaning of a clause, "one must proceed as he would with any other composition--construe it with reference to the leading idea or purpose of the whole instrument... . [Elach part or section should be construed in connection with every other part or section so as to produce a harmonious whole." 2A J. 57. Congress probably did not use the more specific "employees" affected by pregnancy because Title VII applies to applicants for employment and conceivably to terminated employees who are still entitled to benefit rights. 42 U.S.C. §2000e-2(a) (1976) . See supra note I.
terpretation makes no sense alongside the comparability standard of the clause: "To determine whether a pregnant woman is being treated the same as some other person who has the similar ability or inability to work, the pregnant woman, by logical necessity, must also be an employee. To hold otherwise is simply to ignore the language of the Act." 58 1 Moreover, if Congress had intended that the PDA apply as broadly as the Newport News court suggests, Congress presumably would have protected 'Persons affected by pregnancy" and then indicated the appropriate comparability standard when female employees are pregnant. This language would cover male employees adversely affected by a dependent's pregnancy. Instead, Congress chose to limit the Act to "women affected by pregnancy." ' 
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B. Legislative History.
1.
Objectives of the PDA. Congressional supporters of the PDA found the social implications of the Gilbert decision unacceptable.6 They reasoned that a central purpose of Title VI-to ensure the equality of women in the workplace-would be undermined if Gilbert were allowed to stand. 61 As the House and Senate Reports emphasized, at the core of the sexual stereotypes that result in unfavorable treatment of women in employment is the employer's assumption that women will eventually become pregnant and leave the labor market. 6 2 Employers who espouse such stereotypes view women as unreliable workers and are reluctant to give them jobs with responsibility. Sponsors of the PDA worried that Gilbert would allow employers to act on such stereotypes, thereby undermining the equal opportunity goals of Title V]1. 63 Thus, the PDA was introduced with the express purpose of providing "relief' to the working women of America. The goal of the PDA was not to alter the basic principles of Title VII, but to clarify Congress's original intent in enacting that section of the Civil Rights Act. 65 That original intent, explained in the Senate Report, was correctly expressed in the EEOC's 1972 Guidelines, which "made clear that excluding applicants or employees from employment because of pregnancy. .. was a violation of Title VII, and specifically required employers to treat disabilities caused... by pregnancy... as all other temporary disabilities." ' ' Thus, the PDA clarified original congressional intent by prohibiting discrimination against employees on the basis of their pregnancy. The repeated references to "working women" and "the female workforce" made by the Act's sponsors 67 and by those congressmen who addressed the bill in the floor debates are further evidence of Congress's intent to limit the reach of the Act to female employees. 68 2. The Question of Dependents' Benefits. The question of dependents' benefits arose during the Senate Committee hearings and floor debate on the amendment. Senator Bayh, a sponsor of the PDA, offered his personal view that dependents should receive coverage:
While it is difficult to second-guess the courts, I feel that the history of sex discrimination cases under the 14th amendment in addition to previous interpretations of the Title VII regulations relating to the treatment of dependents will require that if companies choose to pro- women throughout our Nation from varied walks of life are in need of relief."); SENATE HEARINGS, supra note 48, at 5 (statement of Committee Chairman, Sen. Williams) (the issue before the committee is the recognition of working women as full and equal participants in the workplace); id at 21 (statement of Sen. Mathias) (Gilbert posed "grave consequences for the female work force in America" which this legislation will counteract.); id at 27 (statement of Sen. Kennedy) ("Mhe time has come for Congress to guarantee to the 39 million working women of this Nation that sex discrimination in employment is ended."); 123 CONG. REc. 29,643 (1977) (remarks of Sen. Bayh) ("[Florty-five percent of all married women are now in the work force, and this Nation owes these women equal protection under our laws.").
68. See, ag., 124 CONG. REC. 21,437 (1978) (remarks of Rep. Green) (This act "affords working-women the opportunity for comprehensive medical protection which men have .. "); id at 21,439 (remarks of Rep. Quie) ("[This is necessary in order for women employees to enjoy equal treatment.. . ."); Id (remarks of Rep. Akaka) ("he bill simply requires that pregnant workers be fairly and equally treated."). As the Senate Report emphasized, the amendment was introduced to ensure that working women were protected against employment discrimination; its basic principal was that "[piregnant women who are able to work must be permitted to work on the same conditions as other employees. . . when they are not able to work for medical reasons, they must be afforded the same rights... as other workers...." SENATE REPORT, supra note 26, at 3-4. Senator Cranston expressed his personal view that the Act should be construed to apply to dependents but admitted that the Senate Committee to which the bill was referred did not directly answer the question. 123 CONG. REc. 29,663 (1977) (remarks of Sen. Cranston).
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vide fill coverage to the dependents of their female employees, then they must provide such complete coverage to the dependents of their male employees.
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If the PDA reaches dependents, such unequal coverage would present a prima facie case of sex discrimination. That Senator Bayh did not mention this possibility suggests that he did not believe the PDA resolved the issue; rather, he believed that dependent coverage is required by equal protection and Title VII standards as developed in case law.
The Senate Report on the PDA came to a similar conclusion: Questions were raised in the committee's deliberations regarding how this bill would affect medical coverage for dependents of employees, as opposed to employees themselves. In this context it must, be remembered that the basic purpose of this bill is to protect women employees; it does not alter the basic principles of Title VII law as regards sex discrimination. Rather, this legislation clarifies the definition of sex discrimination for Title VII purposes. Therefore the question in regard to dependents' benefits would be determined on the basis of existing Title VII principles. 70 The Report underscored the basic purpose of the PDA--to protect female employees-but refused to apply the Act to pregnancy classifications that concerned nonemployees. Rather, questions involving the pregnancy coverage of dependents remain open, to be decided by the courts on an individual basis.
Cost estimates of the amendment also suggest that the PDA was presented to Congress in terms of its application to women employees.
7
1 The committee discussions and floor debates over the economic impact of the Act focused on the cost of covering pregnant working women, not the cost of covering dependents. 7 2 For example, when Senator Hatch asserted that the Act would benefit pregnant women, but males and nonpregnant women would bear a "substantial share'of 69. 123 CoNG. REC. 29,642 (1977) (statement of Sen. Bayh). 70. SENATE REPORT, spra note 26, at 5-6. 71. In the Senate debates, Senator Bayh presented statistics on working women only. He concentrated on the rising number of working mothers in the U.S., and on the fact that 70% of them work because of economic hardship. 123 CONO. REC. 29,641 (1977) ; see also HOUSE RE-PORT, =npra note 3, at 9, in which the cost estimate of the Act refers only to employee coverage; HOUSE HEAiNGS, supra note 3, at 101, 180-84 (Labor Dept. tables predicting birth rates and birth rates by industry for women workers).
Note, however, that cost estimates for health insurance were excluded because of difficulties in predicting future maternity expenses. If there were any indication in the cost estimates that the PDA extended to dependents, it would most likely appear in the health insurance tables rather than in those for disability benefits. A Congressman voting on the bill, however, was familiar with statistics on working women only.
72. See supra note 71; see also 123 CONG. REc. 29,642 (1977) .
the cost burden," 73 he obviously did not consider dependents' coverage; had the PDA reached dependents, males would not necessarily have been disproportionately burdened by the added cost because their wives would have been covered. It is reasonable to assume that other members of Congress similarly believed that the costs were projected in terms of only women employees. Finally, in the Senate debates over the amendment, a revealing discussion took place between Senators Hatch and Williams concerning the dependents' benefits issue.' 4 In that colloquy, Senator Williams unequivocaly agreed that the PDA "only applies to the particular woman who is actually pregnant, who is an employee and has become pregnant after her employment."' 75 Because Senator Williams was principal sponsor of the PDA, his remarks are "an authoritative guide to the statute's construction."' 76 Therefore, his unreserved assertion that the PDA reaches only employees should be afforded great weight in determining congressional intent concerning the scope of the Act.
C. The EEOC Guidelines.
The EEOC Guidelines 7 7 on the proper interpretation of the PDA contain a "question and answer" section that includes a discussion of pregnancy coverage of dependents. 78 The answer to question 21 states that if spouses of female employees receive medical coverage, then spouses of male employees must be afforded equal coverage, including coverage of pregnancy-related conditions. 79 The standards the EEOC 73. 123 CONG. REc. 29,645 (1977) (statement of Sen. Hatch). 74. Mr. HATCH.
[I]t is arguable that spouses of male employees are covered by this civil rights amendment. One might even argue that other female dependents are covered I want to be sure that everybody knows from the record that it only refers to the woman employee who is pregnant or who becomes pregnant after her employment. Mr. WILLIAMS.... I do not see how one can read into this any pregnancy other than that pregnancy that relates to the employee .... Mr. HATCH. So the Senator is satisfied that, though the committee language I brought up, "woman affected by pregnancy" seems to be ambiguous, what it means is that this act only applies to the particular woman who is actually pregnant, who is an employee and has become pregnant after her employment? Mr. WILLIAMS. Exactly. 123 CONG. REc. 29,644 (1977 DUKE LAW JOURNAL [Vol. 1983:134 used in answering question 21 are unclear, however. In the 1979 Introduction to the Guidelines, the Commission admitted that because the PDA did not "directly" resolve the dependents' benefits issue, it applied "existing" Title VII principles in answering the question, 8 0 but the Commission failed to specify whether those principles were based on Title VII case law as amended by the PDA, or on pre-PDA case law. 8 1
Even if the EEOC applied the PDA 82 in answering question 21, its conclusion is not dispositive. EEOC Guidelines are only interpretive rules meant to have the "power to persuade but lacking the power to control. ' 8 3 Although at one time the Supreme Court viewed the agency as entitled to "great deference," 8' 4 courts do not give much weight to the Guidelines 85 when the rules are inconsistent with congressional intent. 86 The EEOC's extension of the PDA to dependents appears to be inconsistent with considerable evidence of congressional intent to limit the scope of the Act to working women. 8 7
A.
[]f an employer's insurance program covers the medical expenses of spouses of female employees, then it must equally cover the medical expenses of spouses of male employees, including those arising from pregnancy-related conditions.
But the insurance does not have to cover the pregnancy-related conditions of other dependents as long as it excludes the pregnancy-related conditions of the dependents of male and female employees equally. 29 C.F.R. § 1604 & app. (1982) . To the extent that a specific question is not directly answered by a reading of the Pregnancy Discrimination Act existing principles of Title VIlI must be applied to resolve that question. The legislative history of the Pregnancy Discrimination Act states explicitly that existing principles of Title VII law would have to be applied to resolve the question of benefits for dependents ....
The Commission, being responsible for interpreting and implementing Title VII, utilized Title VII principles to arrive at the position reached on the dependent question. (1980) . The Lockheed court assumed that the EEOC's answer to question 21 was based on an erroneous interpretation of pre-PDA Title VII principles. 680 F.2d at 1246 n.3.
82.
The Commission probably applied the PDA because in the dependents' benefits cases, see supra note 9, the EEOC has consistently argued that the PDA reaches dependents and requires pregnancy coverage of spouses of male employees. Finally, the Supreme Court has specified certain factors .to be considered when ascertaining the deference to be accorded agency interpretations. 88 Among them are the thoroughness of the agency's consideration and the validity of its reasoning. 89 In answering question 21, the EEOC failed to state the criteria on which it based its conclusions, ignored the potential conflict between its answer and congressional intent concerning the reach of the PDA, and neglected to explain what it meant by "existing Title VII principles." If the Guidelines were based on the Commission's interpretation of pre-PDA case law, the EEOC neither explained nor justified which aspects of the "meandering course ' 90 of sex discrimination law it chose to apply. Because of the uncertain basis on which the Commission formulated its answer and insufficient evidence to demonstrate a thorough consideration and careful reasoning of the critical issues involved, the EEOC's resolution of the spousal pregnancy issue should not be viewed as dispositive.
III. TITLE VII PRINCIPLES
According to the Newport News court's interpretation of the PDA, Congress viewed all pregnancy classifications and not merely those affecting women employees as sex-based. 9 ' The Court of Appeals for the Fourth Circuit understandably had difficulty limiting the reach of the PDA to female employees: under such a limitation, an employee's pregnancy disability is per se sex-based, but a dependent's pregnancy disability is not. The explanation for this ostensibly inconsistent treatment of the same disability is that the PDA focuses primarily on the employed woman affected by pregnancy, not on the risk of pregnancy itself. A pregnancy classification outside the scope of the PDA could nevertheless be successfully challenged under existing Title VII principles, using the analysis of General Electric Co. v. Gilbert. Although the PDA overruled the Gilbert Court's specific holding on the validity of excluding pregnancy coverage in an employee disability plan, the Gilbert analysis remains applicable to cases of pregnancy exclusion not covered by the PDA.
A. Establishing Sex Discrimination Under 7tle VIl.
To determine whether the pregnancy exclusion in General Electric's disability-benefits plan discriminated against female employees, 88. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1974 the Gilbert Court relied on the reasoning of Geduldig v. Aieio ,92 which requires that the challenged plan affect one sex to the exclusion of the other 93 The Court noted that the affected and nonaffected groups in the General Electric disability plan were (1) pregnant women and (2) nonpregnant women and men. Because these groups are not exclusively identified with gender, the Court ruled that exclusion of pregnancy coverage in the disability plan was not gender-based. 94 When the Ninth Circuit decided in Lockheed that the PDA does not reach dependents, it assumed that Gilbert established the validity of all pregnancy exclusions not, covered by the PDA. 95 Using a Gilbert analysis, however, it can be shown that some types of plans that exclude coverage of spousal pregnancies may discriminate against male employees.
For example, the medical insurance plan in Newport News fully covered the hospitalization of employees' dependents, but provided reduced coverage for the pregnancy-related hospitalization of employees' wives. In that situation, the two categories of employees to be compared would be married men and married women. 96 
.").
To determine if a classification discriminates on the basis of spousal coverage, it follows that only married persons should be compared because the exclusion applies to them only. Moreover, the Emerson Electric court's literal transplanting of the Gilbert categories-pregnant women and nonpregnant persons-produces anomalous results when applied to previous sex discrimination decisions. For example, in Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971), the Supreme Court ruled that an employer may not refuse to hire women with pre-school-age children while hiring men with children of that age. If that decision were analyzed under the Gilbert and Emerson E7ectric groupings, women with pre-school-age children would be in the -disfavored group while men and women without pre-school-age children would be in the favored group; thu no sex discrimination would be shown. 
B. Disparate Impact Analysis.
Although a Gilbert-type analysis of the Lockheed plan indicates that its pregnancy classification does not discriminate along strict gender lines, case law provides another avenue of attack. A classification that is gender-neutral on its face violates Title VII if it has a substantially disproportionate impact on one sex. 97 Even so, a plaintiff challenging a Lockheed-type plan may have difficulty in presenting a prima facie disparate impact case. Male employees are more likely to bear the cost of a wife's pregnancy than female employees are for their dependent daughters' pregnancies only if the comparable employees each have the same number of dependents capable of becoming pregnant. That is, if a male employee has a wife and two sons and a female employee has a husband and a daughter, the likelihood of the male employee's bearing the cost of his wife's pregnancy is much greater than the female's bearing the cost for her daughter. 98 If, on the other hand, the female employee has four daughters and the male employee has one wife, it is more difficult to assume that one bears a greater risk literal Gilbert groupings, married stewardesses would be in unfavored group while stewards and unmarried stewardesses would be in favored group with no sex discrimination shown). Thus, because of potentially anomolous results, it does not seem likely that the Gilbert court intended an exact transplantation of its categories. Rather, because Gilbert speaks generally to the comparative risks covered for male and female employees, 429 U.S. at 135, comparisons of those of "like qualifications" should include married women, who receive full protection for their spouses, and married men, who do not.
97. See supra note 19. 98. Coverage of dependents in employment plans typically includes spouses and children under a certain age (the Lockheed plan sets at 19 the maximum age for coverage of dependents, 680 F.2d at 1247). Thus, although a male employee risks bearing the cost of his wife's pregnancy during her entire fertile period, a female employee only risks the cost until her daughter is 19.
of -iegnancy costs. Moreover, because many male employees' wives work and may be covered under their own employers' benefit plan, the impact of the pregnancy exclusion is further lessened. Even if a benefits plan could be shown to affect male and female employees differently, the Supreme Court's language in Gilbert suggests that it views analysis of the effects of a pregnancy exclusion with disfavor.9 In Gilbert, the Court analyzed only the risks included in the coverage, rather than the risks excluded, and found that-as long as the financial benefits of a plan did not discriminate against a class in terms of aggregate risk protection, no Title VII discriminatory effect is shown.1 oo Thus, an insurance package must be "worth more" to one sex than another, 10 ' making a claim based on disparate impact nearly impossible to prove. A male employee would have to show that the financial benefits of a total insurance package are worth less to him than to a similarly situated female employee. Such a showing could be made through statistical evidence302 of total amounts of benefits received, but it is highly unlikely that the exclusion of pregnancy coverage would reduce the benefits received by males to a level significantly below that received by female employees.
3
Assuming that a plaintiff could show that the package resulted in unequal benefits, such a showing still might not be enough to establish a prima facie.case of Title VII sex discrimination. The Supreme Court has suggested that "[elven a completely neutral practice will inevitably have some disproportionate impact on one group or another. This Court has never held that discrimination must always be inferred from such consequences."'0 4 Although the Court has not identified the cir-cumstances under which discrimination will not be inferred, in Gilbert 1 0 5 and Sattyo6 it implied its disapproval of the disparate impact test when the classification is pregnancy and the issue involves benefits, rather than infringement on employment opportunities. In Gilbert, Justice Rehnquist wondered whether proof of a discriminatory effect was sufficient under section 703(a)(1), and whether a showing of intent to discriminate might be required. 0 7 In Satty, the Court declined to decide whether section 703(a)(1) required intent, but reaffirmed that the impact test was appropriate when applied to section 703(a)(2), which prohibits practices that deprive an individual of employment opportunities or otherwise affect his status as an employee.1 0 8 Even if the impact test remains valid for a section 703(a)(1) challenge, proof of discriminatory impact will be difficult to sustain absent a showing that the insurance plan does not pose distinct employment disadvantages for one sex.
IV. CONCLUSION
The language and legislative history of the PDA support the interpretation of the Court of Appeals for the Ninth Circuit that the Act is limited to female employees. There is strong evidence that Congress intended the legislation to protect working women from discrimination based on pregnancy, not to make all distinctions based on pregnancy a violation of Title VII.
Challenges to exclusions of pregnancy benefits for dependents, though outside the reach of the PDA, remain viable under existing Title VII principles. If a plaintiff can show that a particular health plan DUKE LAWJOUA4L [Vol. 1983:134 discriminates along strict gender lines, he can establish a prima facie case under Gilbert. If, on the other hand, a health plan excludes pregnancy coverage for all dependents, it is unlikely that Gilbert will permit a successful challenge. Not only would a plaintiff be unable to demonstrate strict gender groupings, he would also find it difficult to overcome the proof problems of disparate impact analysis created by the Supreme Court in Gilbert. A plaintiff's success depends, therefore, on the specific provisions of the challenged plan.
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